
SECTIONALTITI F

How to avoid
conflicts over

.1.

lnsurance clalms
I Inadequate cover, poor communication and urrealistic
exDectations are sure wavs for an insuJarce claim to furn
into a battleground. Miki Addi"on explains what bodies

corporate should do to avoid "conflicting claims".

HE SECTJONAL TITLE ENV]RONMENT
works faniastically lcell, padicularly when
folk get along and nothing go€s w'rong ...
8o€s wrong...soes $rong ... .

And n'hen it does go wrong, it can go very lrrong.
Not every body corporate has a t€am of hained
psychologists on board as trusteesl

Insurance is an a.ea that nobody seems to take
,on.e of shi  F rhi ' rg.  are turr i1g .nonlh / .  In a, .

lt ls often so overlooked ihai the iime bomb grows
more dangerous the long€i this important aspect of
sectional tlue is neglected. How so?

it is human nature, it seems, that Nhen somethjng
goes wong it murt be som€body etseS
fault. That is the first ingredi€nt for a
conflict-fill€d insurancc clalm. The
s€cond ingredi€nt is an unr€asonable
expectation that if the damage occurs
todat the body corporate or its jnsurer
will repair it today o! at the very least,
tomonow The third ingredient for
unhappiness around a clajm is a lack of
understanding ol what is and what isn't
covered. Mix in some already stiained relations
beaveen owners and trustees, a iouch of itjnorance, a
pinch of aggression and a dash ofaiiogance, blend in
a blt of inflated ego and then stn in a bit of mistrust,
and we have a serious dispute about to erupt.

In sectional title, the body corporaie aranges the
insumnce- Th€ body corporat€ is the insuredr the
insumnce compalry is th€ insurer The hustees have
to insure the sectional tide complext buildings fbr

the tull replacement valu€ against certain €v€nts, all
of which arc set out clearly in the rules, either
prescribed or as amended. Ih€ trustees are then man'
dated in ierms of ihese rules io negoiiat€ the best
terms for :11 the owners.

The buildings are insured as a whole, and it is the
bodJ .orpordre '  re.pol . r l , i r iq  ro.ee (o j t  rhd|e in-
statement occnrs in relation to any claim, {alether for
common prop€ny or an ownei s seciron.

Walk this way
THERE IS ONLY ONE WAY TO DEAL W]TH ]NSUR-
ance for bodies corpoiate, and thai is to deal sith it

properly. That means follo{ing a few
simpl€ yet very important steps. Many ot
th€se steps have been discussed ov€r th€
past two y€a$ in previous articles in this
series (which can be found on wwwpeN-
fin.co.za or r'\^av.addsure.co.za).

In a nutsheil, the steps are:
l- lhe trustees should ensure the

replacenient value of the buildings and
all improvements to common propefly

is up to dat€ and cofect. This is done by ensu ng
thai reSular valuaiions for insurance replac€ment
purposes are carried out by a suitably qualjfied valuer
rrho has professional indemniry insurance.

2. A sch€dule of replac€ment values should be
dram up, clearly setting out each owner's insurcd
valu€. Most importartlt owners must tul1y under
stand the schedul€ of replacem€nt values.

It is a statutory requiiement (in the prescribed
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manaSement rulet that the schedule ol replacem€nt
!?lues must b€ pr€pared annually and pres€nted at
cvery annual general m€eting for approval.

it is jmportant that the schedule ol replac€ment
values is not a simple photocopy ot the insuranc€
poliry schedule. It should be thought out ptoperly
after an accuratc valuation has been done. Thc policy
sch€dule's replacement values shouLd be dmfted fronl
the valuation. Th€ policy schedule must reflect the
boq/ corporate's schedule, not vice versa.

3- lnsure with a reputabl€ insur€r You do this by
using sectional tiue specialist insurance advisers who
insure with underwdting manage$ who understand
sectional title insurance and the associated risks.
Make sure that the insurance adviser/broker you
select caui€s prufessional indemnity cover

4. The trustees should offer all section owners thc
optjon to increase thei covet and provide them wlth
ihe procedure to follow if they want to clo so.

The bustees must cxplain to owners th€ dangeis of
under-insurance and lchat happels when insurers
"apply a\€rage". (An example of "applying average" is
where a unit is, ray, under inrured by 25 p€rcent and
the insurc$ rcduce the payout by 25 percent in the
€v€nt of a successtul claim.)

The trustees must make it clear to the owners that
ii is th€ir r€sponsibllity to advis€ the body corporalc

if the insured sum should be increased. O$ners
'hoJlo . l .o be dd\ r . .d .rbuu'  l - '  i  re- '  \u h d'  d r-
conditioner units and satellite dithes ar€ to be dealt
with and who is responsible for insuring these. In
some cases, itmaybe necessaryto have written agree-
ments that spell out who is responsible for what.

5. lrust€€s musi advise owners about erc€ss€s ancl
thet responsibilities, €speciallyrow that o!\'ners may
be responsible for any excess in r€spect of damage to
their s€ctions Gee "Who wins th€ excest iug of war?"
in |IrsoN^L IJN,\N.r's first quarter 2009 editjou).
Higher excess stuctures can come as a surprise when
^ \ r F r \  l e d n  c \ p e . .  r .  i  .  ̂ n , -  . r  i . d . o 1  i \ l e \ .

u  \4ar  dgF L ld rn '  L rd  lF  ru \ .FF\ .  l le  ^  d rds 'nS

agent and an insunnce specialist.
-  

\ l $ r ) . L . F . r  d p p r o \ L d . o n ' k '  l o  l o d o  e p o i  .

8. Ensure that a cl€ar claims proce.lure is in place.
This means that owne$ know s'hat to do !!hen an
insured event occurs and to whom to reler A claims
procedure should also set out what an owner should
do ifhis or her claim is rejected and what the dispute
resolution prccess should b€.

It ma)r sound obvious, but it has b€en
proved ov€r and over again that things can go vcrv
Nrong when one of more ofthese eight steps has not
been dealt with properly.

If everyone is told what to do in the event of >>

S.r.\\
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>> a clainable €lcnt and what is and what isnt a
clajnr, the factor for conflict almost dtsap

pears. Owners need to be advised or coach€d that
l - , \  J . e J l r  I n J r c \  r F \ p o r  r \ F r u r , \ . r  g o F \ o r  r l

their sections and that ln the event of a claim say a
burst pipe - lt is Lrp to th€In to prove their claim.

Contrar,v to negatiye percepiions about insurance
claims, sectional title clains ar€ veri, straightforward
as long as evervon€ ha5 a clear understancling of rlhat
is covered and l1,hat to do.

Realistic expectations
TXTLCTAIIONS ARE A ITI JOR INGREDIINT IOR
conflict. The owner ne€ds to knor! that an lnsured
eveni must bc " provedr/. l hat is hotr' insurance $rorki.
The proccss can be quick. Hos'evc! a larger clainr -
say a burst pipe in a wall and consequential rlater
da'nage to a numb€r of flats will takc som€ tin€,
even if e\ieryonc r€sponds quickly.

lipes al$'ai.s s€em to burst at the most inconve-
nicnt time: usually after hours, on a public holida) or
o r  d ' - e \ e , d  / L r ' 1  f o l .  d n  o \ . i \ .  l ' l e  J h n c r ' \
alreaclv tense and norl' doesnt like ro be told that he
or she must complete a claim form and obtaln quotel
and aplumbcrt rcport to prove the claim. The owner,
quite hanklt r{ould like to heai that th€ "fairy god
mother managing agent and luperhero inftrance
adviscr" $dll miraculously have cver,vthing sorted
\ r . l i n  l o u  . .  d , F \ r l  h o r k  l i e , h d r  r e s r  t r . r ' l

"autonratic unhapplness/', because th€ owner often
- \ - . .  \  r h .  p  o b l p  1  o  L p  r 1 .  o o o ,  , o r p o , o r  r

In realiqt it is the own€r's problem, because majn-
teuancc ls one ot the realities of ownership. But rhe
body corporate or its trustccs and managing agent
nust still s€e to it that the clajm procesl happens.

,\ claim for'm, togethcr rrith a plumber's report
inclicating Nhai happcned and the anrount claine.l,' \ . i r  F d i \  $ \ d  r . l d i n  r . . t h e , i (  r \ . r r i ' l g d
mon€tary value for hjs or h€r loss. Thi! needs to be
statedand proved. A claim form limply saying',flood,
pipe burt" is, in my vie!\l, simply not a claim. The
owner needs to complet€ the claim form in his or her
own handl'riting and sign it.

In sccuonal dtle, a successful claim most oltcn
' '  e d ,  \  d  I r o r  p , d r )  p r r o u  r . r h d  r l r . r  I  h ) \ r . d  r e r ' r
statarent. Often, owrerswillneed to ovebee work in
their scctiors within their onn lim€ fiames.

Aftcr an owner has managed to obtain quoter and
a clain form hai been submitted to the insurerua lre
trustees (tor vetting), the insurer $'ill decide $'hcther
or not to send out an ass€ssor

The assessor or loss adjustor rljll insp€ct dre dam-
age and thcn report to the insurer so that the insurer
can adnlt orr€jectthe claim or otheffise a$€e to an
adjusted or ncgotiated settlement.

Sinply proving the claim can lake days or even
h(pl \  dFpFr d i . rg.1 |  ,  *  pro I  | |ve r1e ur  1.  i .

The mlperception that the proc€ss can simply

HOW TO STAKE WffiWffi ffi%^effiW
ATYPICAL CLAIMS PROCEDURE I.4IGHT LOOK
something like thisl

l. Report an incidenyevent to the trustees or
managing agent immediately and ask that your claim or
possibleclaim is regisiered wiihout delay. This must be
done within 30 days, otheMjse the claim is prejudiced.

2. Obiain aclaim form from the managing agent and
complete it with as much information as possible.
Includethe case numberfrom the police {ifapplicable)
and copies of quotes to repair the damageloss (always
get two quoies). Send the completed and signed claim
form to the managing agent as soon as possible.lt is
typicalfor Lwo trustees or one trustee and the managing
ageni iif authorised to do so) to sign claim forms on
behalf of the body corporate. Claims for damage from
within sections should also be signed bythe owner

3.lf it is urgentthat the damage be repaired
immediately, tryto convince the managing agent to
obtain authorisation io effect ihe reoair or ask one of
thetrustees to use his or herdiscrction to authorise
the repair. Fetain allsalvaged materials for the purposes

4. Obtain the managing agent's opinion on the

question of excesses fforexample, who would be liable),
so that there is no argument aboutwho has to pay the
excess when the contractorneeds to get paid.

5, The insurance company willpay a claim (if
acceoted) less the excessamount. The owner from
whose uniiihe loss emanated may wellneed to cary the
excess, depending on the management rules ofthat

6. The claim willbe paid directly to ihe bodycorpomte
orthe contractor who repairs the damage, depending on
the express wish of the body corporaie.

7. The individual owner should work viathe manaoino

A. lfa claim is repudiated and the ownerdisagrees
with the decision, the ownershould witeto the body
corporate stating this and requesting thatthetrusiees
take up his or herdisagreement with the insurer, asking
that the claim be reconsidered.

9. Should the trustees disagreewith the owner (in
other words, agree that the claim should remain
repudiated), they may advise the owner, who would then
have io followthe disoute-rcsolution process with the

52 PLcoNiL FN^N.I | 3RD QuaRrLR 2009



take a fcw houn often caus€s a lot of unnec€ssary
- r l - d p p i r e , \ d ' l d  I r p l . . \ d n  . l < . .  c  S o o d  m J 1 . g r 8
agent aDd insurance adviser should guidc owDers as
tactfr ly as possible to avoid this.

Onc can see then that comllict can often occru, but
it is usualy avoidable il everyone is ieasonable and
underslandjrg. The real clisputes are what should be
focxsed on, and these occur when the body.oryorate
and/or an own€r disagree with an insltiert clecision
following a clai .

Rem€mber, it is the body co'?oraie thai rs in
actual fact the insur€d person. But each owner has

ghts and an interest in the policy. The tiu{ees con
tlirct on behalf of all th€ ol{'ncrs/ so it follows thatthe
irustees will decide whether a rcpudiated claim r{as a

It is lmpo ant that rlhen a claim is rejecred/ the
owner is told in writinS a! soon as possible so that h€
oi she has time to agree to or dispute such a decision.
It will then bc up to the particular bodv coryorate's
piocedure as to l\'ho will take up the issu€ with th€
r \ u  r 1 . e  \ o m p . n ) .  w .  J l { d . \  . . 3 8 r . r  l J  r 1  i 1

instance where an o$,ner disagrees with a dain
decision, he or sh€ should w te to the body corporate
rcquestlng that the bod), corporate takes up the
matter with the insurer

Ml' firm vierv is thatif an omer dlsagrccswith the
insurer's decision in iespect ot a payout or a rejected
claim and the trustees agree wlth thc owner, the
trust€€s or then managing agent should take uP the
matter with the insurer or follow through to the
Omb-dsm"n for  Shor l - (cr  n l  ru  drre I  l rp  \ . - "  i .

If the trustees agrce llith the insuier, the matter is
now between the owner and the trustees to r€sol1re. lt
a dispute arises, thc laid-do{r1 dispute resolution
process should be followcd and should exclude the
ombudsman. After a]l, in this jnstance, the insured
actually agrees with the insurer d1at thc claim be
repudiated, so technically no complaint exists.

Most dispules can be resolved byreasonable debate
d1d r . r  ! r  lhe op | i  1  o e\pFr ip ' l  ed ndr  JSirg
agents or dpSllalist iDsurance adviseis who can ofier
expert opinion and input. tr
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